CHAPTER VI
FEDERAL POLICIES



VI, FEDERAL POLICI ES

During 1989 and 1990, federal Medicaid policies affecting services to
persons with devel opmental disabilities were changed nodestly. _
Congressional action was limted to the approval of mnor changes in
statutory provisions regardln? the HCB waiver programand the addition of
a new, |Imted-scope, optional state plan service called, "comunity
supported living arrangements" services.

Meantinme, certain HCFA policies posed additional problens for states in
their utilization of the HCB waiver programto meet the needs of people
with devel opmental disabilities. At the same tinme, HCFA made ot her
proposal s ained at "streanlining" the program

In this section of the report, we update recent changes in federa

Medi cai d policies affecting comunity-based services to people with
devel opnental disabilities. Both Congress|onal and federal admnis-
trative PQ|JCI€S are discussed. In addition, we report on the views
state ofricials concerning needed changes in the Wai ver program

A, Congressional Activity

Since 1983, there has been grow ng recognition that federal Medicaid
policies affect|n? services to people wth devel opmental disabilities
are in need of reform The impetus for such reformis that present
policies are hiased toward the delivery of institutional services when
most peopl e with devel opmental disabilities (and their famlies) need
and want a wide-range of community services that pronmote "independence,
productivity, and integrations" (Gettings and Smth, 1989).

Wi | e nanY observers agree that the HCB waiver program has hel ped to
counterbal ance the Medicaid programs "institutional bias", the waiver
progran s caPs on utilization and spending -- as well as the requirenent
which ties eligibility for HCB waiver services to a person's need for
institutionalization" -- reduces the_progran1s utility as a solution to
the needs of the nation's citizens with devel opnental disabilities.

During the 101st Congress (1989 and 1990), renewed efforts were made to
enact Senator John Chafee's (R-RI) sweeping Medicaid reformneasure (The
Medi cai d Home and Community Quality Services Act; S. 384). This measure
enj oyed wide support by many national organizations and gained a |arge
number of Senator co-sponsors. Chafee's measure woul d have mandat ed
that each state cover a core set of connunltY services while affording
each states the option to cover many other elenents of hone and
comuni ty- based services. Eligibility for these services woul d have
been based on an individual's disability rather than the "need for
institutionalization." The quid pro quo for this substantial broadening
of Medicai d-rei nbursable comunity services woul d have been to cap
federal outlays for large (16 beds or more) | CF MRs.

The cap, however, drew strong opposition fromother interest groups and,
ultimtely, kept it bottled up in the Senate. The comprom ses needed to
bl unt this opposition caught the !e%!slatlon up in the difficult busi-
ness of keeping federal outlays within the spending boundaries inposed
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bY the huge federal budget deficit. Wile attenpts were made in the fal
of 1990 to resurrect Chafee's legislation in a different form the
measure did not move forward in the legislative process.

In the House, the debate
sentative Henry Waxman's
covering "community habi

concerning Medicaid reformcentered on Repre -
(D - CA) proposal to give states the option of
: Itation and supportive services" under their
Medi caid state plan. In some respects, Waxman's proposal woul d have
given a state the opportunity to exchange the limtations of the HCB

waiver programfor an open-ended entitlement that included an array of
services simlar to those states offered under their HCB waiver prograns.

Waxman's bill (H R 3934), however, would have substantially reordered
federal -state responsibilities for program oversight, enacted more
detailed requirements governing the ICF/ MR program and affected other
policy areas. \hile Waxman's measure enjoyed support from some groups
(Rr|n0|pa||y because -- unlike Chafee's bill —it offered no i mmediate
threat to federal payments for institutional services), other groups
were |ess enthusiastic or expressed outright opposition to Waxman's
proposal. Two areas —the legislation's proscriptive quality assurance
requirements and protections for state institutional workers —were
regarded as very problematic by many groups.

Waxman's bill was included in the House's 1989 budget reconciliation
measure, but ultimately was not enacted due to: (a) lack of Senate
swpmt;aM,%b)tm view that the proposal did not comply with the
ground rules that the 1989 budget reconciliation bill only include

measures directly related to deficit reduction

Waxman re introduced his measure in 1990 as one of a package of six Dbills
aimed at expanding the Medicai d program The [ack of significant support
for Waxman's measure, the unlikel'ihood that it could be reconciled with
Senator Chafee's proposal, and -- most importantly -- impossibility of
including any Medicald expansions that could be accommdated under the
1990 budget accord all lead to representative Waxman's proposal not being
included in the 1990 budget reconciliation bill.

In large part, then, the 101st Congress continued to_stru%gle wi t hout
success in resolving the "géld|09k' (Gettings and Smth, 1989) that has
stymed reformof federal Medicaid policies affecting services to people
with devel opmental disabilities since 1983. This gridlock involves: (a)
the fiscal consequences of broadening Medicaid coverage of connun|tg-
based devel opmental disabilities services; (b) achieving an acceptable
bal ance between federal and state roles and responsibilities in the

del ivery and over5|ght of such services; and, (c) deciding what, if any
measures, are needed to alter Medicaid policies governing the financing
of large public and private ICF/MRs. During the 101st Con gress, solution
to these thorny questions remained as el usive as ever.

In 1990, however, Congress did take a step which ultimtely mght have
important |ong-termconsequences for federal Medicaid policies affecting
services to people with devel opmental disabilities. In the Omibus
Budget Reconciliation Act of 1990 (P.L. 100-508; OBRA-90), Congress
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established a new optional Medicaid state plan coveraq e for persons with
mental retardation and other related conditions entitled, "commnity

su ﬁor ted Iiving arrangements" (CSLA) services. Under this new
authority:

Two-ei ght states will be selected to permt add CSLA
Services to their Medicaid st pla s following an .
evolution of ﬁp||ca i ons subnl ted b % interested states, in
accordance with criteria pronulgated y the Secretary of
Heal th and Human Services;

Federal outlays for such services are to be limted to $100
million over the five-year period 1991-95;

CSLA Services |nc|ude he PrOVISIOH of services and supports
personal care, hab| ation, assistive technology) to
|nd|V|duaIs with developnental disabilities who [ive in their

own homes (e.g., an apartment) or with their famlies;

These services can be furnished to Medicaid-eligible indivi-
dual s whether they would qualify for institutional services;

States offering these services must initiate a multi -faceted
qual ity assurance system

Federal oversight of CSLA services will focus on assuring
that certain "mnimumprotections" are being observed.

[N B., See Smth (1990? for a mre detailed description of
the provisions of this |egislation.]

\While the CSLA OF lonis very [imted in scope (by 1995, for examle,
the dollars available will be sufficient to support only about 2,000 -
4,000 consumers and fam|ies, natlon wide), the legislation nonetheless
cont ai ns i mportant provisions:

The most 3|3n|f|cant change is the decoupling of e||%|b||
for Medicaid long termcare services fromthe "need
institutionalization" test which governs eligibility for the
HCB wa|ver program Under the CSLA option, services and
supports can be furnished W|thou determning that a
person's disabilities are so severe that they warrant a
restrictive institutional placement.

Second, CSLA services are intended to be provided in inte -
3rated | iving arrangements or to people with devel opment al
isabilities who |ive with their famlies. In other words,
the delivery of these services are not [inked to the use of
speC|aI|zed facilities for people with devel opmental disa-
bilities -- an |nescapable eature of the I CF/ MR program

Third, the legislation does not use "active treatment" as an

orqan|2|nq programmatic framework for the delivery of CSLA

services. Instead, each person' s service plan is to be
based on the services and supports the particular individua
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needs to achieve greater "independence, productivity, and
integration.”

Fourth, he Iegrslatron recognizes the need to assure the
qualr y of CSLA services but leaves it largely to the states
to develop qualrty assurance systems that will address the

various components of an effective system

In short, the 1990 CSLA legislation responds to many -- but not all --of
the defects in current federal Medicaid policies that have lead to a

growi ng dissonance hetween federal Polrcres and contemporary directions
I'n serving people with devel opmental disabilities.

?ood many of the key provisions of the CSLA author | wer e stron%
influenced by the success several states have had i ng their HCB
wai ver programs to promote supported |iving and ho b s ed services f
persons with devel opmental disabilities (Smth, 1990). Wiile it rs too
early to tell whether Congress will be |nc||ned in futur
expand the coverage of CSLA services, thereis little
p icy directions contained in this legrsl ation consti
undamental restructuring of federal Medicaid policies
to people with developmental disabilities.

| e

e years
that the

the seeds of a
cting servrces

ur
“doubt
tute t
af fec

Wth regard to the HCB waiver programitself, the 101st Congress
considered a wide array of measures aimed at | mproving the program S
effectiveness or resolving nagging state-federal polrcg I SSUES:

e

ultimtely, Congress approved only mnor changes in federal statutes
governing the waiver program

NASMRPD and ot her organizations advanced various "technical and
correctrve amendments ai med at solving various problems. Among the
proposal s they offered were:

Remove the restriction in federal lawthat limts the
provision of prevocational and support ed enploynent Services
under the HCB waiver program onIY to participants who
prevrously had been institutionalized and, hence, allow such
services to he offered to all waiver program participants

Include defini
services in fe
herver and | CF
of Medi cali
voca ionally o

tions of voca tional and supported empl oyment
deral statutes applicable to both the HCB
/MR progranB inorder to establish a clearer
d policres that affirmthe value of the
riented services;

Resol ve the multitude of problems that have arisen sur -
rounding "freedom of choice", "factoring", and provider

agreements since 1988 (see additional discussion of these
i ssues hel ow);

Permt states to offer HCB waiver services to certain
persons with devel opmental disabilities who have been
denied admssion to nursing facilities under the PASARR
provisions of OBRA-87; and,
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Correct certain technical issues regarding the HCB wai ver
program s cost-effectiveness test as well as admnistrative
restrictions that HCFA had inposed on certain services.

These proposal s gai ned some neasure of support in both the House and
Senate during 1989. Several anendments were included in the House's
budget reconciliation measure and parallel provisions were approved by
the Senate Finance Conmttee when it reported out budget reconciliation
| egi sl ation covering programs under its jurisdiction. Utimately,
however, nost of these proposals were not included in the final 1989
budget reconciliation act since they were deened not be germane to
deficit reduction, the test agreed to by the Bush Administration and
Congressi onal |eaders during last mnute negotiations over the contents
of the 1989 budget reconciliation act.

During 1990, renewed efforts were made to secure passage of Medicaid
technical and corrective amendnents that had been close to adoption in
1989. The drawn-out negotiations to forge a five-year budget accord to
contain the federal deficit focused Congressional attention on the broad
outlines of federal domestic policy, leaving little or no opportunity
for House and Senate consideration of specific Medicaid measures.

The 1990 budget reconciliation bill ultimtely included a fewrelatively
mnor neasures affecting the HCB waiver program In particular:

Congress countermanded HCFA's adm nistrative policy that
limted the provision of respite care services to no more
than 30 days per participant during any single year.

Congress instructed the Secretary of the Health and Human
Services to recognize the effects of the OBRA-87 PASARR

| egislation on ICF/MR utilization in determning whether a
state's HCB wai ver programwas cost-effective

In addition, Congress prohibited HCFA from negatively
adjusting a state's "cold beds" whenever an | CF/ MR was
decertified. The aimof this measure was to allow a state
the option of enploying its HCB wai ver programto neet the
needs of residents of a decertified |CF/ MR facility.

Finally, Congress made it clear that roomand board paynent
for live-in care givers of HCB waiver participants could he
treated as eligible costs for purposes of federal financia
participation. HCFA had disal lowed FFP for such payments in
CXegpn's HCB wai ver programfor elderly and physically

handi capped persons, arguing that the prohibition against
Medi cai d rei mbursement for "roomand board" costs was
aﬁp||cable not onlylto the recipient's expenses but also
those incurred by live-in caregivers.

Left unaddr

essed, however, were other critical concerns that had gained
support in 1989.
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Wth the potential exception of the new CSLA authority, over the past
two years Congress has been unable to address critical issues in federa
Medi cai d policies affecting services to people with devel opmental
disabilities and enacted only mnor changes in policies affecting the
HCB wali ver program

As a consequence, the HCB wai ver proPran1rena|ns the principal Medicaid
financing option that states can enploy to help pay for a w de-range of
comuni ty-based services to people with devel opmental disabilities.
Whil e the programcontinues to grow rapidly, its fundamental |imtations
remain in place.

B.  HCFA Policy Devel opments

HCFA' s policies concerning the HCB waiver program continued to evolve
during 1989 and 1990. In addition, in late 1990, the Agency outlined
its views on how the HCB waiver programmght be integrated into the
"mainstreant of the Medicaid program

1. Admnistrative Policy Issues

During the past two years, HCFA drew into sharper focus its |ong-
stand|n? position that the HCB waiver authority does not relieve a
state of the obligation to operate its HCB waiver programin com
Hl|ance with basic Medicaid statutory provisions. On the other
and, the Agency announced -- and seemed to adhere to —a policy
of attenpting to work out issues that could snag Agency approval
of state waiver proposals.

The nost significant issues raised by HCFA regardlnglstate.HCB
Wai ver prograns serv!ngmﬁersons w th devel opnental disabilities
concerned 1 nstances in wnich state statutes dictate particular
service delivery structures that HCFA believes are not consistent
wi th basic Medicaid statutory provisions. Mre specifically, in
review ng state waiver requests, HCFA has begun to seek assurances
tha% they comply with the followng federal statutory require-
ments:

Reci pient Freedom of Choice (Section 1902(a)(23) of
the Social Security Act). Federal |aw mandates that
Medi cai d recipients be given the freedomto select
whi ch qualified provider wll furnish Medicaid-
reimbursable services to himor her. In some cases,
states have run afoul of this requirenent, generally
in cases where state statutes specify that certain
services be furnished only by governnental or quasi-
governnental agencies. The service that has proven to
e most problematic in this regard i s case management,
since nanY states require that case management ser-
vices be turnished either by state agency personnel or
case managers who work for a county or regional MR/ DD
authority. In such cases, a "single point of
entry" systemis used to assure the consistent
del ivery of case management and related services.
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The difficulties this policy poses are illustrated by
how this problemarose within the context of Mnne-
sota's proposed HCB waiver programfor nursing facility
recipients with devel opmental disabilities. I'n

M nnesota, case management services must be furnished
by county empl oyees under the "S|nﬁ|e poi nt of entrY"
model . When the State applied to HCFA for a specia
"OBRA waiver" to serve former nursing facility resi-
dents with devel opmental disabilities, Mnnesota

al ready had in operation a Iong-stand|nq HCB wai ver
program serving people with devel opmental disabilities
I'n which case management services were furnished
exclusively by county human services agency case
managers.

HCFA informed M nnesota t S |

case managers violated the provisions of Section
19028a& 23) of the Act. In order to secure approval of
Its OBRA waiver request, Mnnesota agreed to delete
case management as an HCB waiver service. Instead
Medi cai d reimbursement for such services is being
obtained as a Title XX adm nistrative cost (albert at
a slightly lower rate of federal reimbursement).
Claimed as an admnistrative expense, case management
services are not subject to freedomof choice require-
ments. Nor are they subject to such requirements when
a state opts, instead, to cover such services as a
Medicaid state plan service under the provision of
Section 1915(g) of the Social Security Act. Wile

M nnesota continues to offer case management services
under its longer standing HCB wai ver pro?rany It was
forced to adopt a different arrangement tor 1ts OBRA
Wwai ver program

hat its reliance on those
e

In this area (and, in other instances, as well), the
freedom of choice requirement can place a state in the
position of having to comply with a federal statutory
provision that is at variance with more fundamenta
state laws aimed at requlating the types of services
and providers that may deliver services.

f choice

Broadly speakinP Medi cai d*s freedom ’
commnity

0
requi rement conflicts with the view that

devel opmental disabilities services should be accessed
via a single point of entry and that the providers of
such services should be [imted to entities designated
by state and local MR/DD authorities

Factoring of Payments &Sect|on 1902(a) (32) of the
Social Security Act). Federal law provides that a
state must make Medicaid payments directly to the
provider agency which furnished the services. \hen,
Instead, payments are made to an intermediate agency,
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n arrangement is deemed to be "factoring", which
grohrb ted under the provisions of Section
190 (a)(32).

The aimof the federal prohibition against factoring
Medi cai d paynents |s to prevent questionable arrange-
ments that result the traffrckrng of Medicaid
clarns Under fac orrng arrangements, an intermediary
makes claims for reimbursement and discounts the
dollars that are ultimately paid to the provrder
agency.

such a

Under the HCB waiver program the "factoring" problem
has arisen with increasing freouency particularly in
MR/ DD warver programs. Typrca , such problems arise
when state statute specify that a substate agency he
directly involved in contracting for devel opmental
disabilities services with vendor agencies within a
desi gnated geographic catchment area Such agencies
write contracts with local vendors, these provrder
agencies, and, in turn, are rernburse by a state
agency. Such arrangenen S are intended to decen-
tralize program management the local level.

The factoring problemalso arrses whenever a state
designates a provider agency to be principally
responsible for arranging for some services to be
furnished to a programparticipant. Such a provider,
for example, may have responsrbrlrty for furnishing
daytime and/or residential services but may, in turn,
be required to arrange for (via a subcontract) mor e
specialized services such as physical therapy.

Since such arrangements result in an "intermediary"
agency becomng 1nvolved in the contracting/billing/
payment process, HCFA believes that the sta utory
prohibition against factoring is violated.

The longest running problemin this regard concerns
California's HCB waiver progran? where the "factoring
i ssue has held up the renewal of the State MR/ DD
wai ver program since Auqust, 1988. In Calrfornra
State statute mandates that 21 nonprofit regiona
centers contract for all services funded by the State
of California. These regional centers are responsible
tor organizing, planning, and arrangrnP for services
n behal f of persons with devel opmental disabilities
wr thin desrgnated geographic catchment areas. HCB
waiver dollars are used to reimburse regional centers
tor outlay that they aIready have nede In the view
f HCFA officials, California's statutes Iead t o an
unreconcrlable i ssue. S0 long as these statutes are
ineffect, the State will be in violation of Section
1902(a)(32) and, hence, HCFA cannot approve the
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State's HCB waiver renewal application. Instead
California's previously apﬁroved program (which
included the arranﬁenent that HCFA now regards as
violating federal ['aw) has been subject to rePeated
three-month "extensions". The most direct effect of
this situation has been to block California's plans to
substantially expand its programto serve a |arger
number of program participants

In the California case (as in other instances where
HCFA has alleged a violation of the prohibition

agai nst factor|nP),.there has been no allegation that
current statewgo_|CJes and practices result in any
diversion of Medicaid payments fromthe actual pro-
vider of service. Indeed, HCFA officials have
admtted that the arrangements that they have been
found to be in violation represent technical rather
than substantive deviations fromthe underl |nP i ntent
of Section 1902(a)(32). In some cases, HCFA officials
have acknowl edged that the arrangements in question
mght be more efficient contracting/billing structures
than more conventional relationships between Medicaid
vendors and the State's Medicaid agency. However,
Agency officials do not believe that they have the
authority to waive Section 1902(a)(32? regardl ess of

evidence that a State's policies comply with the
substantial aims of current federal [aw.

As a result of this issue, states (frequently with the
assistance of HCFA) have gerry-rigged payment/
contracting mechanisms that result in technica
compliance with Section 1902ga)ﬁ32) through the use of
exceptions included within the |aw and HCFA requla-
tions. One option is to designate the intermediary
agency as a "hilling agent". Another approach relies
on a provision which permts provider agencies to
voluntarily assign Medicaid payments due themto a
ﬁovernnental agency. \Wile use of such arrangements
as hel ped resolve factoring Prob]ens in_some state
wai ver mo?am HL%, Pennsylvania and Tennessee),
they also have added yet another layer of admnis-
trative conplication to the program

Moreover, such technical solutions |eave unresolved
the more deep-seated issue: the rigidity of federa
Medicaid [aw and its ramfications for state laws and
policies governing the organization and delivery of
8pnnyn“1¥ services to people with devel opmenta

i sabilities.

Provider Agreements (Section 1902(a)(27) of the Socia
Security Act. Medicaid [aw specifies that there must
be an agreement between the single state Medicaid
agency and each provider of Medicaid services. Again
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in recent years, this requirement has posed problems
for some state HCB waiver programs. These problems
parallel in some ways the issues surrounding factoring
of Medicaid payments, but they also are an outgrowth
of the role played by state MR/ DD authorities in
managing HCB waiver programs.

In such cases, while contracts or provider agreements
have been established between a state's Medicaid
%&ency and the state MR/DD authority or between the

/ DD authority and substate agencies, direct provider
agreements may not exist hetween all service providers
and the State Medicaid agency.

Even though the web of agreements a state has
established nﬁg bind a provider agency contractually
to the state Medicaid agency HCFA nonet hel ess
believes that Section 1 02(a§(27),nandates that the
provider agency and the state Medi -caid agency
maintain a distinct, direct provider agreement.

Again, HCFA's position in this regard stems not from
substantive problems with current arrangements (e.g.
the failure to assure that the provider will comly
with al | applicable federal/state policies) but rather
fromtechnical non-conpliance

States have devel oped %Frry-r|gged solutions to this
probl em One approach has been to redraw provider
agreements between the state's MR/ DD agency and HCB
wai ver pro-viders as three-way agreements to which the
state Medicaid agency also is a party. Wile such
aﬁreenﬁnts resolve the underlying compliance issue
they also can conplicate programadm nistration.

In each of these areas, states have encountered problems with HCFA
due to differences in state statutes and federal Medicaid |aws.
HCFA, by adopting the position that it has little or no authority
to grant exceptions to problematic provisions of the Act, has
placed states in the position of making significant policy changes
In order to secure approval or renewal of an HCB waiver program

These issues are all the more frustrat|n% for states because they
IargeIY involve technical rather than substantive violations of
federal law. HCFA, for its part, has expressed disconfort
regarding these problems but has advanced no solutions which woul d
permt states to continue existing admnistrative practices

sanctioned under state laws. Congressional solutions to these
I ssues have proven elusive, particularly due to their technical
complexity and potential effects on other elements of the Medicaid

program

Besi des these complex policy issue, HCFA's adm nistrative policies
remained | argely unchanged throughout 1989 and 1990. The Agency
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continued to enforce the "cold bed" rule, although apparently not
as stringently as in the past (even though HCFA's decisions con -
cerning the approval of increased HCB waiver spendlng and utili-
zation levels remain subject to review by t he President's Office
of Management and Budget). Typically, states are finding that
HCFA appears to be willing to approve annual increases in the
numoer of HCB waiver participants that fall within the 6-9%range
althou%h, even in such cases, a state must present a convincing
"col d bed" justification. Waiver amendments to increase the
number of people served in order to accommdate "deinstitutional -
I zation" goals have heen readily approved w HCFA. Moreover,
states typically have encountered [rttle difficulty in gaining
HCFA' s approval to adjust per capita HCB waiver estimates upward
so long as costs remain below average |CF/ MR payment |evels.

Fol lowing the announcement of the creation of HCFA's new Medicaid
Bureau in March, 1990, Agency officials also indicated that they
woul d attempt to improve its relationship with the states. They
sai d HCFA woul d become more flexible and responsive to the states'
concerns. In addition, the Agency would step up the pace of
issuing new regulations to implenment Congressional changes in

Medi card statutes.

While relationship's between HCFA and the states regard|n? the HCB
waiver program seemto have improved since the creation of th
Medicaid Bureau, it still remains to be seen whether HCFA wi l
attempt to resolve a number of |ong-standing issues that have
affected the program For example, HCFA remains well behind in
amendi ng present HCB waiver programrequlations to reflect
statutory changes enacted bY Congress as long ago as 1986
Moreover, states still are frequently caught in the mddle between
confllct|ng or inconsistent advice or.rul|n%§ comng from HCFA"s
central and the Agencyfs regional offices. Finally, it remins to
be seen whether HCFA will| propose or support changes in .
admnistrative Po]|p|es that would al low states to operate their
programs more efficiently.

e
e
|

Stream ined Waiver Format

Late in 1990, the staff of HCFA's Medicaid Bureau circulated a

draft of "streamined" format for states to use in preparing HCB
wai ver reguests and renewal applications. \Wile this streamined
format had not been officially issued at the time this report was

being drafted, prelimnary drafts indicate that the new format
wi |l assist states in preparing new and renewal waiver requests.

HCFA's format provides a state with standard phrasing of the
various assurances it must make, suggested service definitions,
and a somewhat clearer format for constructing cost estimtes. In
some instances, the format permts a state to avoid the subm ssion
of certain materials that HCFA t¥p|cally has required states to
include with their requests in the past (e.g., copies of state

| aws and regulations governing particular types of services).
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HCFA' s suggested format streamines the submssion process hy
standardizing the organization of waiver requests, allowing states
to select certain options by simply checking boxes, and agreeing to
accept pre-phrased statements of assurances. The fopnat, however,
does not represent an effort on HCFA's part to simplify the overal
framework of federal requirements within which the HCB waiver
Brogram operates. In essence, the new format reqularizes what has
ecome over the past nine-years a successively more complicated
amal gam of requirements that a state must meet.

HCB Waiver as a State Plan Service

Perhaps the most significant HCB waiver policy devel opment
involving HCFA during 1990 was the Agency proposal to amend federal
statutes in order to give states the option of converting their

HCB waiver programs to state plan status. This proposal was
incorporated in the Department of Health and Human Services package
of.Froposals for inclusion in President Bush's FY 1991-92 budget.
While at the time this report was being prepared, it remained

uncl ear whether the proposal would be included in Bush's request
to Congress, the proposal provides an indication of HCFA's views
regarding the best means of integrating the waiver program into
the "mainstrean' of Medicaid policy and practice

Under HCFA's proposal, a state would be given the option of con-
verting its HCB waiver program's) to state ﬁlan status at the point
it becomes due for renewal, provided that the state has
demonstrated a satisfactory capab|||tz of managing waiver programs
to the. Should a state choose to make such a conversion, it

woul d:

Be required to consolidate all waiver programs serving
a single level of care (e.g., persons meeting ICF/ MR
| evel of care criteria) into a single program

Agree to continue to adhere to all statutory and regu-
|atory assurances and to report program spending and
utilization data in the format required by HCFA; and

Re?ulate future programutilization and spending under
a formula included in HCFA"s proposal.

Wth regard to the final feature of HCFA's proposal, a state
desirous of converting its HCB waiver program(s) to state plan
status woul d have to agree to the following limts on program
utilization and expenditures

The number of program ﬁarticipants could increase by a
rate no greater than the rate of growth in the state's
general population; and

» Per capita spending would have to be held to the rate
of change in the medical consumer price index.
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In both instances, these formula -hased caps on program utilization
and spending woul d be based on the levels aefroved by HCFA for the
final year of the state's currently approved waiver program

Once a state converted its HCB waiver programto Medicaid state
plan status, it would no longer be required to submt renewa
applications and engage in the frequently frustrating process of
ne?pt!atlng.ut|l|zat|on and spending caps with HCFA. HCFA

of |C|a=s view this change as an especially positive feature of the
proposal .

HCFA"s proposal, however, would not be particularly attractive to
most states. Capping growth in programparticipation at the rate

of general population change would mean that the programs of all

but a few states would stagnate. States in which population growth
is mnimal or which have declining populations obviously would find
the proposal unattractive.

In addition, by basing future growth on currently approved case -

| oads, HCFA"s proposal would lock in the existing wide disparities
among the states in the number of people with devel opmental disa-
bilities who part|0|ﬁate in the HCB waiver services. Finally, the
proposal appears to have no provisions to accommdate casel oad
Increases resulting fromfurther deinstitutionalization initiatives
i.e., either placing people out of ICF/MRs or nursing

acilities). Presumably such initiatives woul d have to be
gccagggdated within the formula-based utilization limts proposed

y :

While most states probably could accept HCFA's proposal to link
per capita spending to the medical consumer price index, not all
could. Again, by basing future increases in per capita spending
on presently approved costs, HCFA's proposal would freeze the
present disparities among the states in per capita program
spending into place. Here again, the present range of average per
capita costs vary widely fromstate to state.

In advocating for this change in federal policy, HCFA officials
point out that the waiver programhas proven to he extremely cost -
effective. At the same time, it is ironic that the Agency"s
proposal would tightly cap future growth in the number of program
participants and, hence, Increase pressure on states to turn to
more costly institutional alternatives.

HCFA' s proposal is offered as a state option. States rejecting
conversion to state plan status could continue to negotiate with
HCFA during the waiver renewal process if they so elected. Again
given the restrictiveness of the conversion proposal, however, few
states would be likely to exercise this option

Furthermore, the proposal suggests that HCFA regards the waiver

programas an aberration in "mainstream' federal Medicaid policy.
Converting the HCB waiver programto state plan status would cure
the aberration while reducing HCFA"s workload considerably. The
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proposal, however, includes no steps to improve the overall
effectiveness and efficiency of the waiver program nor does it
reflect proactive policies on the part of the Agency to emphasize
communi ty-based alternatives to institutional care

Conclusion. The past two years have seen HCFA and the states achieve
some measure of accommodation regarding the HCB waiver program Wile
HCFA"s policymaking and interpretation continue to pose certain problens
for states, negotiations surrounding state waiver requests are proceeding
more expeditiously and issues are being worked out more readily. HCFA's
stream ned submssion format will ease some of the tasks associated with
submtting new and renewal HCB waiver requests

At the same time, HCFA continues to showno particular interest in
promoting home and community-based service options as alternatives to
Institutional care. Throughout most of the Reagan Adm nistration and the
first two years of the Bush Adm nistration, the Agency has regarded the
HCB wai ver program as |ess an opportunity to promote mre cost -effective
alternatives than an aberration in the Medicaid programthat needs to be
contained. This reflects the apparent unwillingness of Agency officials
to develop coherent strateg|es for the delivery of long-termcare
services under the Medicaid program

C. State Views

As part of its 1990 HCB waiver survey, NASMRPD asked state HCB waiver
program managers to express their opinions regarding possible changes
that mght be made in federal policies affecting the waiver program

Managers from 26 states responded to this survey element.

Nearly all (80% of these managers identified two changes in federa
policy as being particularly inmportant:

Elimnate/Replace Cold the Bed Rule. Nearly all program
managers pointed to so-called "cold bed" rule as being the
most objectionable feature of the HCB waiver program State
managers viewed the rule as substant|a||K foreshortening the
capacity of their states to respond to the needs of people
with devel opmental disabilities. They pointed out that
negotiations with HCFA surrounding the number of program
participants under "cold bed" rule were extremely frus-
trating. The rule requires them they said, to compile
information about plans to construct new facilities or
convert existing group homes that bear little relationship
to their states' real future plans. The rule disadvantages
states that have adopted progressive policies stressing
"non-facility" based programs and i s regarded by many state
officials as simply a waste of time and energy that coul d
better he devoted to other more profitable pursuits (e.g.,
making waiver policies and practices more compatible with
contemporary directions in serving people with

devel opmental disabilities).
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The message fromstate waiver program managers is that the
timeis long overdue to end the "cold bhed" rule in favor of
some different approach that recognizes the maturation of the
HCB wali ver ﬁrogram as a primry community service financing
option, rather than as a secondary alternative to ICF/ MR
funding. Several survey respondents, for example, advocated
for converting the HCB waiver programto state plan status
or for the adoption of broader-based Medicaid reform
strategies.

Fol [ ow-up discussions with several program managers reveal ed
considerabl e disappointment with HCFA's proposed |egislation
to convert the waiver programto state plan status. Wile
states agree that periodic negotiations around waiver renewa
requests are frustrating, freezing programs at their current
levels is not regarded as an acceptable quid pro quo for
state plan status

Supported Empl oyment/Prevocational Services. All survey
respondents call'ed for the elimnation of the present res-
triction on payment for prevocational and,sueforted enplo%-
ment services to previously institutionalized per sons. They
regard this restriction as discrimnatory. Several state
walver coordinators pointed out that the restriction works
against the hest interests of program participants, bY
creating disincentives to work for people not eligible for
these options.

ssues al so drew comment fromstate program managers,  These

Ot her i
cluded

in

Federal Reporting. Several managers expressed considerable
frustration with HCFA's waiver reporting requirements, as
contained in the Agency's so-call'ed "HCFA 372" report. Some
managers complained that the costs of data systems (and
state worker time) needed to prepare this report is dispro-
portionate to its value. The HCFA 372 is viewed by most
state managers as having no utility in their management of
the HCB walver program despite the costliness of its

reparation. Wiile this report's stated purpose is to tel
CFA whether or not a state is managing it waiver program
within federally approved.spend|nﬁ and utilization levels,
many state managers question whether the detailed infor -
mation required holds any utility for HCFA (or other federal
policymakers).

Several managers conplained of what they regarded as the
excessive intrusiveness by HCFA central office and regiona
office personnel. They questioned the wisdom of (and HCFA's
authority) to conduct detailed reviews of state policies and
practices, as well as the Agency's apparent nearly endless
capacity to find additional nuances 1n what states may or
may not do under a HCB waiver program
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Serious levels of frustration also were expressed concerning
inconsistent interpretations and F0|nts of view among HCFA
central office personnel, regional Medicaid admnistrative
offices and HCFA auditors. States frequently complain that
they are told by regional staff that a requirement must be
interpreted in a fashion that is different than inter-
pretations in other regions or at the national level. Some
survey respondents even complained that they are being asked
to serve many different federal masters, not all of whom work
within the same organizational units

In other cases, Some program managers eeressed frustration
with HCFA"s enforcement of "freedom of choice,” "factoring'
and "provider agreement" requirements. While most agreed that
solutions to the problems identified by HCFA usually could be
worked out, they objected to the Agency's being unwilling or
unable to deema state's current service delivery arrangement s
as adequate, given the overall aims of federal law, or work

out more flexible arrangements.

In most states, frustrations with HCFA's admnistration of the waiver
programis not particularly deep-seated. But, increasingly state program
managers do not feel the Agency has any particular aims in mnd regarding
the program-- other than to enforce regulations or other requirements
that serve no beneficial purpose.

D Concl usi on

On the whole, federal Medicaid policies affecting the HCB waiver program
in particular and services to people with devel opmental disabilities
underwent little change during 1989 and 1990. Congress was unprepared
and unable to make fundamental changes in existing federal statutes that
govern the provision of long termcare services to persons with

evel opmental disabilities. HCFA, for its part, appeared to imrove the
timeliness with which it deals with state HCB waiver requests but . .
instituted no measures to address some of the prograns underlying policy
and admnistrative problems. Meanwhile, on the whole, states have
continued to move forward in expanding their MR/DD HCB waiver programs in
sP|te of the lack of movement in reformng fundamental federal policies
affecting community-based services.
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